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Date of issue

| Arising out of Order-In-Original No. 772404210355638 dated 30.04.2021 passed by The

(3‘) l A331|st]ant Commissioner, CGST, Division — VII (S G Highway East}, Ahmedabad North
" | Commissionerate
1 ' o 1‘ M/s Uplers Solutions Pvt. Ltd.
| et v e e T / (GSTIN-24AADCES266E1ZP)

9ND Floor, Bhagyashree Banquet, Opp. Saibaba Mandir,
Nr. Satadhar Cross Road, Ghatlodia,
Ahmedabad, Gujarat-380061
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Any. person ia”g"gifieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way.

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act
in the cases where one of the issues involved relates to place of supply as per Section
109(5) of CGST Act, 2017. '

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other
than as mentioned in para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017

Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST
Rules, 2017 and:shall be accompanied with a fee of Rs. One Thousand for every Rs. One
Lakh of Tax' or Input Tax Credit involved or the difference in Tax or Input Tax Credit
involved or the 'amount of fine, fee or penalty determined in the order appealed against,
subject to a ‘thaximum of Rs. Twenty-Five Thousand. ~

Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along
with relevant documents either electronically or as may be notified by the Registrar,
Appellate Tribiinal in FORM GST APL-05, on common portal as prescribed under Rule 110
of CGST Rules; 2017, and shall be accompanied by a copy of the order appealed against
within seven days of filing FORM GST APL-05 omnline.

@ |-

Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017
after paying - .
(i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned
.. -orderj.as is admitted /accepted by the appellant; and
) ¢ "A'sum equal to twenty five per cent of the remainingamount of Tax in dispute,
s in addition to the amount paid under Section 107(6) of CGST Act, 2017, -arising
""" fromithe said order, in relation to which the appeal has been filed.

The Central''Goeods & Service Tax (Ninth Removal of Difficulties) Order, 2019 dated
03.12/2019 has provided that the appeal to tribunal can be made within three months
from ‘the date of communication of Order or date on which the President or the State
President, as the case may be, of the Appellate Tribunal enters office, whichever is later.

(C)
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For elaborate, detailed and latest provisions relating to filing of appeal to the appellate

authority, the appellant may refer to the websitewww.cbic.gov.in. .
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F.No.: GAPPL/ADC/GS'I;!T/SBO /2022-APPEAL

ORDER-IN-APPEAL

Brief Facts of the Case : Sh

M/s. Uplers Solutions Pvt. Ltd. ,» 21 Floor, Bhagyashree Bangquet, Opp. Saibaba
Mandir, Near Satadhar Cross Road, Ghatlodia, Ahmedabad-380061 (heréinafter referred
as ‘Appellant’) has filed the present appeal against Order No. 27.2404210355638, dated
30.04.2021 passed in the Form-GST-RFD-06 (héreinafter referred asiimpugned order’)
rejecting ﬁhe refund claim of Rs.27,69,880/- out of total claim of Rs.'3-3,66,041/-, issued
by the Depulty Commissioner, CGST & C.Ex.,Division-VI] [S.G.Highway-‘East], Ahmedabad-

~ North (herei’nafter referred as ‘adjudicating authority’).
d

2(i). Briefly stated the facts of the case is that the ‘Appellant’ is holding GST
Registration - GSTIN No.24AADCE8266E17pP has filed the present appeal on 28.02.2022.
The ‘Appellant’ had filed refund application for refund of Rs.33,66,04i/- for thé period
October,2018 to March,2019, on dated 04.03.2021; on account ofd”i?eiefIUnd of ITC on
Export of Goods & Services without payment of Tax". In response to sa)ld :fefurild‘_claim a
show cause notice dated 31.03.2021 was issued tc the ‘Appellant’, In tfllEE;lid SCN it was

I
mentioned that refund application is liable to be rejected for the reason “Delay in Refund
application” and amount Rs.33,66,041/- is admissible, A remark was aifs{o mentioned as -
“The claim till Feb, 2019 appears to be time-barred. Also, there is a'iﬁiiématch in total

turnover as per GSTR3B and GSTR-1.”

2(if). Further, the Appellant’ was asked to furnish reply to the SCN*within 15 days
from the date of service of SCN and a personal hearing was also offered to the Appellant’
on 05.04.2021 at 5.35 PM.

»

The Appellant vide Form-GST-RFD-09 dated 15.04.2021 replied that due date of claiming
refund of unutilizéd ITC claim before expiry of two year from the end of tax period as
per CGST Act, 2017 ; that amended act is prospéctive effect w.e.f. 01.02.2019; they have
filed original/ fifst application as on 08.12.2020 with ARN No.AA241120050030E and
latter that deficient memo has been issued to them for three times and finally they again
filed application for 4t time on 04.03.2021 with ARN N0.AA24032101374N. Further, in
case of mis-match in sales, they shown in statement -03 for refund and sales shown in
GSTR-1 in respective period due to few credits note invoice against _sal__ie;_s.,‘invoice-

A
e

latter tax period, they amended original invoice of which value to~zer,6§ buts gft?‘é;d's@’d'id. X
not allow to amend credit note of which value to zero and they sought h;'earingfgo?w a %ggp

explain.
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F.No.: GAPPL/ADC/GSTP/580/2022-APPEAL

Thereafter, the adjudicating  authority has re]ected the refund claim of
Rs.27,69,880/- for; the period from October,2018 to February,2019 considering it as
time barred and saPctloned refund of Rs.5,96,161/- for the month of March, 2019 vide
the impugned ordeg; A Remark is also mentioned in the lmpugned order as - “The claim is
time barred. ThezTcIazmant claimed that Amendment Act, dated 29.08.2018 w.ef
01.02.2019, which: amended the relevant date for export of service, is mcorrecl: The

amendment brought changes for mverted duty structyre only.”

2 (iii). Being aggri"eved with the impugned order the appellant has filed the present

appeal on 28.02. 2022 [online on 28.06.2021] wherein they have stated that: -
> After submlsswn of refund appllcatlon on 08. 12 2020 they received a deflcrency

memo w1th remarks that supporting documents not attached and asked to file a

fresh appllcatlon after rectification of the deficiency.

»i i They filed lfresh refund claim for the same perlod and same refund again on

122,01 2021:"However, they again received a def1c1ency memo with remarks that
RETERK supportihg"documents such as GSTR-2A, Annexure-B not attached and asked to |

' file'a fresh apphcatlon after rectification of the def1c1ency

v, hThey. filéd: fresh refund claim for the same perlod and same refund agam on

" 210:02.202'1; They again received a deficiency memo dated 01.03. 2021 on account

4 ofihon- éubmrssron of portal copy of GSTR-2A and adv1sed them to f11e a fresh

_ apphcatlon after rectification of the deficiency.

» Afterwards they filed fresh application on 04.03.2021 for the same peériod and

. same refund amount.

:> 'They recelved a shew cause notice dated 31.03.2021 for rejection of refund on
'the ground ‘of “Delay in Refund application” and on 30.04.221 they received
refund re]ectlon / sanction order rejecting the refund claim of Rs.27,69,880/- for
‘the perlod ffrom October,2018 to February,2019 considering the same as time-
batred and grantmg a refund of Rs.5,96,161/- for the month of March, 2019. A
vaiark i€ mentioned in the order that the claim is time barred. The claimant
iaifnéd® that Amendment Act, dated 29.08. 2018 w.ef 01.02.2019, which
amended‘the relevant date for export of service, is 1ncorrect. The amendment -
brought changes for inverted duty structure only. | |

> They re-pFoduced the Section 54 of CGST Act, 2017 an(:f/ayso the?‘ef’ itions of

reIevant date prior to CGST (Amendment) Act, 2018 and tHe
Aet : _ -
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» They submitted following judicial pronouncements in their support -
* Govinddas Vs [ncdme Tax Officer [AIR 1977 SC552),
* M/sVaibhav Steel Corporation Vs The Addl Commissionq{‘ 5f Sales Tax (VAT)
[(2014) 69VST 460(BOM)].

In view of the above submission, the appellant has prayeéjgo consider their

request for grant of the refund.

v.[.‘ .
[S

. (SN I
3. Personal Hearing in the matter was held on 21.10.2022 wheirei_n S_hri,Pradeep
Murty, Chartered Accountant on behalf of the ‘Appellant’ as author@(z‘ed‘ representative
appeared in person. During P.H. he has reiterated the written submissions made till date.

RO

Discussion and Findings :

4(i). I have carefully gone through the facts of the case available on records,
submissions made by the ‘Appellant’ in the Appeals Memorandum, At:dgg outset, I find that
the impugned order was communicated to the appellant on dated 30~O_4{.~:2>021 and present
appeal was filed on dated 28-02-2022 [ online on 28.06.2021] i.e. after .e;l‘,hpe‘riod of ten (10)
months hence the appeal was filed beyond the time limit prescribed unde;_' Section 107 of the
Act. As per Section 107 (1) of CGST Act, 2017, the appellant was required tq._fx:le appeal within 3
months from the date of communication of the said order. Further, as per %gcﬁon 107(4) ibid,
the appellate authority has powers to condone delay of one month in filing 'éf appeal, over and
above the prescribed period of three months as mentioned above, if sufﬁci{egt ‘cause is shown,
Thus, the total time limit available to the appellant for filing of appeal is foir months from the
date of communication of order. As per Hon'ble Supreme Court's Order dated'10-1-2022 in suo-
motu Writ Petition (C) NO.3 of 2020 in MA No.665/2021, excluding the period from 15-3-2020
till 28-2-2022 in computing time limitation and providing 90 days extensioﬁ from 1-3-2022 in
filing appeals, I hold that the bresent appeal is not hit by time limitation,

4(ii) In the matter, I find that the ‘Appellant’ had filed . on 04.03.2021 a refund
application for refund of Rs.33,66,041/- for the period Oct,2018 to Mar,2019 on account
of “Refund of ITC on Export of Goods & Services without payment of Tax”. A show cause
notice dated 31.03‘.2-021 was issued to the ‘Appellant’ for the reason of;pelay in filing of

Refund application and the claim till Feb; 2019 appeared time-bf_iérred and also,
. i

mismatch in total turnover as per GSTR3B and GSTR-1 also noticed. 'f'he Appellant on

dated 15.04.2021 replied that due date of claiming refund of unutilizediITC ¢ amkgeﬁ)re
S 5’? : "
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20.11.2020 Land lat'iter that deficient memos have been issued to them for three times
and finally they aga}ﬁn filed apphcatlon for 4th time on 04.03.2021. Reasons for mis-match
in sales have alsoj 'been explained. The adjudicating authority has re]ected the refund
claim of Rs. 27 69 880/ for the period from Oct, 2018 to Feb, 2019 con51der1ng it as time

vvvvvv

impugned order.

et U P
linm s .,-&,;»‘,-L.-—

4(iii). 1 fintl that;l’;t;in this case refund claim was rejected solely on time limitation
ground. From the:{%ji facts of the case I find that the refund claim for the period
October'2018 to March 2019, considered as filed on 04.03.2021, after issue of three
deficiency memos dtd 08.12.2020, 03.02.2021 & 01.03.2021, alleging the same as filed
beyond two years from the relevant date prescribed under explanatlon (2) to Section 54
of the CGST Act, 201‘_7 and hence beyond time limit prescribed under Section 54(1) of the
CGST. A‘ct;“"2017.'.z?lt’§;find that in the present matter the refund claim for the period
October'2018: to;M*dfrch, 2019, was filed initially on 20.11.2020 which was followed by
three: .deficiency:?mémps dated 08.12.2020, 03.02.2021 & 01.03.2021. The department
hasiconsidered th"f::ﬁiling date as-on 04.03.2021 on filing of the refund application forth
times which sh@ﬁl’dzflhave been co'nsidered by the adjudicating autherity as 08.12.2020
Wh"eﬁ th‘e';appéll‘arit iﬁas filed the refund application initiélly I find that the adjudicating
authority has lssued the deficiencies in piece meal Whlch should have been issued once
c'o'n.clluswely In the appeal memorandum the Appellant rehed upon the various case laws
1t1 support of thelr claim claiming the same as being filed in time and also submitted a

copy OfNOtlflcatIOI{[l No. 13/2022 Central Tax dated 05.07.2022 issued by the CBIC.
' S

4(iv). I~ha\(ezgonétthrough the Notification No. 13/2022-Central Tax dated 05.07.2022

‘ issuedlbyELtHe‘aCBIG)‘The relevant Para is reproduced as under :-
BTN B Y t.?'. [
L (111]‘ . ,@xc{udles the period from the 1st day of March, 2020 to the 28% day of
' ,February, 2022 for computation of period of limitation for filing refund
, applchtgbn u?der section 54 or section 55 of the said Act.
- 2. Ar’ ‘ )’I{'h)zsJ t(trotzfcatzon shall be deemed to have come into- force with effect
, from the 15t d?y of March 2020.

.

i In v1éw of above, I find that in the present matter the. refund claim for the perlod
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In light of Notification No. 13/2022-Central Tax dated 05.07. 2022,1 hold that the entlre
claim for the period October'’2018 to March, 2019, conswlered even as flled on
04.03.2021, is not hit by time limitation prescribed under Section 54 .of the CGST Act,
2017. Hence, the appeal filed by the appellant succeeds on time hmltatlon ground I find
that the claim was rejected vide impugned order < solely on the ground of limitation and
there is no reference of other queries viz. mismatch in total turnover as per GSTR3B and
GSTR-1, uploading of supporting documents such as GSTR 2A and other aspects raised |
in deficiency memos issued by the ad]ua'lcatmg authority. Therefore, any claim of refund
filed in consequence to this Order may be examined by the appropngce authorlty for its
admissibility on merit in accordance with Sectlon 54 of the CGST Act, 2017 and Rules
made thereunder.

: €S
5. In view of above discussions, the impugned order passed by the
adjudicating authority is set aside for being not legal and proper and accordlngly,
Iallow the appeal of the "dppellant" without going into the merit of all other aspects,
which are required to be complied by the claimant in terms ofSection 54 of the CGST Act,
2017 read with Rule 89 of the CGST Rules, 2017 and to be verified vby the adjudicating
authority. |

6. Wmﬁﬁﬁmwﬁqmmﬁﬁ%ﬁ%mmil

The appeals filed by the appellant stands disposed of in above cerms.

4w\
ir Rayka

Additional Commissioner (Appeals)

' Date:o‘z.‘{ .11.2022
Attested

N

(Ajay Kumar Agarwal)

Superintendent’ (Appeals)
Central Tax, i
Ahmedabad, T
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By R.P.A.D. A =

To, 3

M/s. Uplers_Solutioris Pvt. Ltd., .
2nd Floor, Bhagyashfg’_’ee Banquet,
Opp. Saibaba Mandir,

Near Satadhar Cross. Road,
Ghatlodia, Ahmedablad-380061

Copy to:
1. The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.
2.  The Commissio:nér, CGST & C. Ex., Appeals, Ahmedabad.
3. The Commissioner, CGST & C. Ex., Ahmedabad-North.
4,  The Additional Commissioner, Central Tax (System), Ahmedabad- North.
5. The Deputy/Assistant Commis4sioner, CGST & C.Ex, Division-VII [S.G.Highway-East],

Ahmedabad-North.
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